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The National Association of Affordable Housing Lenders (NAAHL) are America’s
leaders in moving private capital to those in need. Started in 1990, NAAHL encompasses
200 organizations committed to increasing private lending and investing in low- and
moderate-income communities. Members are the “who’s who” of private sector lenders
and investors in affordable housing and community and economic development: banks,
thrifts, insurance companies, community development corporations, mortgage

companies, loan consortia, financial intermediaries, pension funds, foundations, local and
national nonprofits, and public agencies. The Community Reinvestment Act has been
central to our work.

CRA MATTERS TO COMMUNITIES
The Community Reinvestment Act (CRA) is one of the least known but perhaps most
remarkable success stories of domestic policy. Originally intended to stop so-called
“redlining” of neighborhoods, the law requires insured depository institutions to meet the
credit needs of their communities, including low- and moderate-income communities. As
Federal subsidies for affordable housing and community and economic development have
diminished, the availability of private capital provided by these institutions has been
critical to non-profit providers and local governments that try to leverage limited subsidy
dollars.

To put CRA’s importance in perspective, recall that the annual HUD budget is
approximately $31 billion, but after renewal of existing subsidy contracts, only about $12
billion remains to address all of the other affordable housing and community
development needs throughout the country. Insured depository institutions, in
partnership with local non-profit organizations and governments, fortunately leverage
limited federal and state dollars many times over.

For example, on an annual basis Bank of America has provided more than $35 billion in
loans, investments, and services in low- and moderate-income neighborhoods in the
states in which it operates, and with its acquisition of Fleet has committed about $70
billion per year. Similarly, JPMorganChase has just committed to provide about $75
billion annually in the states in which they and Bank One operate. Washington Mutual
has committed to providing $35 billion each year. Mid-sized institutions have also
committed heavily to lending, investing and providing services in their communities.
They are key contributors to many local efforts to develop affordable housing and
improve their communities and local economies.

Every government and academic study of CRA, including one by the Federal Reserve
Board, has documented insured depository institutions achievements in carrying out their
affirmative obligations to make loans, investments, and provide services in underserved
rural and inner city communities. CRA is the key to building emerging markets for the
future, and lending and equity investing in underserved communities has already spurred
economic growth and demand, thereby increasing opportunities to make more loans and
sell more services. Done properly, CRA business is sustainable.



Two sociology professors at George Washington University even recently documented “a
substantial and statistically significant relationship between mortgage lending” and a
decrease in crime. Professors Charis Kubrin and Gregory Squires observed that “lending
to low-income borrowers (over the past 10 years) grew by 91%, compared with just over
half that for wealthier borrowers” and “lending to blacks and Hispanics increased by 80%
and 186%, compared with 30% for whites, at the same time violent and property crimes
dropped by 23%.” They concluded as so many have before, that “investment matters.
Policy counts. The CRA and other fair lending rules have increased access to home
mortgage loans and other types of credit in the nation’s cities. And now there is evidence
that such investment can and does have an ameliorative effect on neighborhood crime
rates.”

FIRST, DO NO HARM: PROPOSALS TO RAISE THE THRESHOLD
NAAHL is greatly concerned that the regulatory agencies’ proposal to double the
threshold from $250 million to $500 million for institutions eligible for “streamlined”
testing may disadvantage underserved communities in inner city and rural areas. We are
disappointed that the agencies did not analyze the likely impact of this proposal on
affected communities in the two years between the close of the ANPR comment period
and the date of this proposal, and we urge the regulators not to proceed with this
proposed change if, as we believe, it adversely affects many communities.

This proposal has been couched in terms of “reducing regulatory burden”, and that is a
hard concept to oppose. But the practical effect of this proposal is to eliminate most
CRA compliance responsibility for 1100 more institutions. These 1100 institutions will
no longer be required to demonstrate that they are making investments in their
communities. Nor will they have to demonstrate to regulators the distribution of their
loans and services, including to low- and moderate-income communities.

Throwing the baby out with the bathwater is not an appropriate solution. NAAHL has
been a leader in identifying defects in the regulations that we all know need fixing, and
copies of our comments are attached. Nearly a decade after wise regulators called for a
thorough review of the regulations in 2002, plus an extensive 3 year review process, nine
years of practical experience with the “new” regulations, and the Notice’s thoughtful
analysis of problems with the current regulations, the Notice fails to address the real
world shortcomings in the 1995 regulations. Both small and large banks deserve
regulations that recognize quality as well as quantity in meeting the credit needs of the
community, provide consistent treatment, and don’t set artificial benchmarks that only
have relevance inside the Beltway.

Let me highlight for you just some of the consequences for your home states of raising
the threshold. If the $500,000 threshold is adopted, the FDIC projects that it will cover
1,131 institutions with assets of about $400 billion dollars. The cumulative asset size is
significant, approximating the size of several major U.S. bank holding companies. This
proposal would leave only 12% of our nation’s insured depository institutions subject to
demonstrating affirmatively that they meet the regulations’ “3 part test” of investing,
lending and services in their communities.




Should the threshold be quadrupled, to institutions with $1 billion in assets, as has also
been suggested, that will exempt another 524 institutions with assets of about $370
billion, the size of another major bank holding company, leaving only 6% of FDIC
insured institutions that are covered.

Because there has been no analysis of the availability of mortgages and small business
loans for low-and moderate-income communities from alternative providers, we only
know that the “streamlined” test will relieve mid-sized institutions from documenting that
they provide such loans.

But we can estimate the potential decrease in community investments. A recent
American Banker article quoted an analysis of CRA exams by a former FDIC official as
suggesting that institutions that achieve an *“outstanding” rating “typically commit 1.18%
of assets” to qualified CRA investments. If the average for all institutions is half that
amount, doubling the threshold means that institutions that have documented investments
of at least $24 billion of private capital in their communities will no longer have the
requirement to invest; a $1 billion threshold would exclude still another $24 billion.

Over the past decade CRA investment dollars have been the primary source for funding
low-income housing credits, New Markets’ Credits, Historic Credits, and community
homeless shelters. They have funded innovative community and economic development
initiatives. Some institutions may continue to invest in their communities without a
Federal requirement, but the question is whether they will do so at the same level.

Some states could see significant differences. For example, Vermont, which currently
has 7 institutions with nearly $6 billion in assets required to lend and invest in low- and
moderate-income areas, will have only 2 institutions with assets of $4 billion. As a
result, just doubling the threshold means that at least $12 million that Vermont
institutions have invested in their communities would no longer be required. If the
threshold is $1 billion, only one institution in Vermont, with assets of $3 billion, would
still be subject to the investment test.

Ohio would go from its current 82 covered institutions to 44, under the regulators’
proposal, potentially reducing investment in affordable housing and community and
economic development by at least $78 million. If the threshold is raised to $1 billion,
only 26 institutions in Ohio will be required to invest.

Alabama would go from 35 covered institutions to 18 or 9. Just doubling the threshold,
as the regulators propose, could mean at least $33 million less invested in Alabama
communities.

As you can see from the attached chart, Nebraska would go from 20 covered banks to 8
or 5; North Carolina would go from 40 currently to 25 or 8; Louisiana would go from 30
institutions to 8 or 4 covered institutions; California would go from 152 to 98 or 64.



PARTICULAR IMPACT ON RURAL COMMUNITIES
In many rural areas, it is our understanding that institutions with assets between $250
million and $500 million comprise a substantial share of the market, and that low-income
households comprise a substantial share of these communities. Because low-income
households are often less geographically concentrated in rural areas than in urban areas, it
is important that the regulators recognize that rural areas without large “pockets of
poverty” still may have many low-income households who benefit from institutions
detailing their lending, investment, and services.

SECTION 8 FUNDING CRISIS
There is another major cloud on the horizon of this successful partnership by which
governments have leveraged significant amounts of private capital with scarce subsidy
dollars. We are very concerned that HUD's unprecedented Section 8 voucher renewal
policy will have very negative repercussions for private sector efforts to provide
affordable housing, and on several different levels. Last month HUD announced that it
would no longer pay the full cost of subsidy.

According to the National Association of Housing and Redevelopment Officials’
preliminary estimate, the change could affect thousands of current voucher-assisted
households and hundreds of the nation's 2,500 housing agencies in virtually every state,
particularly those in cities where private market housing and utility costs outpace HUD’s
modest inflation adjustment factor. The impacts will be enormous.

First, not only will some families who lose vouchers also lose their homes, but even those
who are lucky enough to keep their vouchers may find it more difficult to rent in the
future. Just as it took time for private landlords to become comfortable accepting
vouchers, cancellations will discourage landlords from renting to voucher holders going
forward.

Second, conventional lenders and rating agencies have only during the past few years
become somewhat comfortable with the so-called "appropriations' risk™ of relying on
some level of government subsidy when making long-term investment decisions. HUD's
actions will now exacerbate that concern and introduce a new disaster scenario to the
underwriting process. These risks undoubtedly will deter many conventional lenders
from financing assisted housing. Others may devise ways to mitigate these underwriting
concerns, but the mitigation itself will reduce the amount of private capital leveraged by
subsidy, which will significantly decrease the number of affordable units that can be
developed for the same amount of public resources.

Third, there are undoubtedly many projects in development or construction in which the
financing relies on Section 8 vouchers going to eligible tenants. If the number of
vouchers available to these projects is reduced, those projects will now have to go back to
the drawing board.



As private lenders and landlords think about this process, they will not differentiate
among public decision-makers, whether it be HUD, Congress, or the local housing
agencies causing the displacement; rather, it will only confirm their worst fears about
public-private partnerships. NAAHL and many other stakeholders hope to work with
you to ensure that HUD does not inadvertently make it harder to leverage private capital
for affordable housing.



FDIC - Division of Supervision and Consumer Protection
FDIC Insured Institutions as of 12/31/2003
By Asset Category and State
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AK Institutions
Total Assets 614,895 309,466 738,121 2,200,677 3,863,159
AL Institutions 127 17 9 9 162
Total Assets 12,292,807 5,590,031 5,626,128 191,242,097 214,751,063
AR Institutions 134 26 6 4 170
Total Assets 14,356,231 8,821,012 4,281,788 10,700,947 38,159,978
AS Institutions 1 1
Total Assets 73,133 73,133
AZ Institutions 38 4 3 5 50
Total Assets 3,196,300 1,620,138 1,978,548 53,943,401 60,738,387
CA Institutions 167 54 34 63 1 319
Total Assets 18,339,570 19,060,955 24,743,790 900,772,287 962,916,602
co Institutions 135 32 6 7 180
Total Assets 11,740,884 10,673,130 4,088,756 8,845,222 35,347,992
cT Institutions 32 12 11 8 63
Total Assets 4,059,220 4,434,874 6,994,653 40,395,575 55,884,322
DC Institutions 5 5
Total Assets 820,521 820,521
DE Institutions 8 8 1 17 34
Total Assets 854,242 2,910,329 699,792 211,717,801 216,182,164
FL Institutions 221 39 23 21 304
Total Assets 25,236,498 13,245,831 16,539,010 55,657,261 110,678,600
M Institutions 1 1
Total Assets 83,325 83,325
GA Institutions 270 53 11 11 345
Total Assets 27,967,014 18,016,882 7,290,743 160,802,475 214,077,114
GU Institutions 2 1 3
Total Assets 210,833 706,404 917,237
HI Institutions 2 6 8
Total Assets 888,063 31,040,428 31,928,491
A Institutions 386 20 12 4 422
Total Assets 29,414,288 6,982,046 8,103,969 11,432,215 55,932,518
D Institutions 9 7 2 18
Total Assets 1,047,035 2,612,698 1,068,167 4,727,900
IL Institutions 602 93 41 34 2 772
Total Assets 54,040,346 32,871,066 28,878,061 460,418,104 576,207,577
IN Institutions 147 28 16 15 206
Total Assets 16,351,862 9,411,645 11,788,823 79,877,873 117,430,203
KS Institutions 343 19 11 7 380
Total Assets 20,767,387 6,855,163 7,340,555 18,094,915 53,058,020
KY Institutions 213 18 7 5 243
Total Assets 21,785,782 6,229,890 4,210,929 15,242,074 47,468,675
LA Institutions 140 22 4 4 170
Total Assets 13,369,473 7,951,122 2,354,048 30,057,015 53,731,658
MA Institutions 100 59 26 24 209
Total Assets 12,751,322 21,358,413 18,506,640 161,546,671 214,163,046
MD Institutions 79 26 8 9 122
Total Assets 8,561,134 9,362,900 5,802,996 19,016,095 42,743,125
ME Institutions 16 13 9 2 40
Total Assets 1,575,757 5,069,125 5,574,471 28,046,143 40,265,496
MI Institutions 129 28 8 13 178
Total Assets 15,505,046 10,051,245 5,212,420 166,586,797 197,355,508
MN Institutions 450 25 7 4 486
Total Assets 31,690,926 8,405,738 4,478,010 64,105,427 108,680,101
MO Institutions 314 40 12 11 377
Total Assets 25,963,855 13,437,519 7,789,760 39,646,577 86,837,711
MS Institutions 78 14 4 7 103
Total Assets 7,691,648 4,670,389 2,455,961 25,237,805 40,055,803
MT Institutions 68 8 3 1 80
Total Assets 4,819,434 2,767,122 2,088,002 3,859,412 13,533,970
NC Institutions 64 15 17 8 104
Total Assets 7,550,064 5,258,607 12,818,424 1,076,259,014 1,101,886,109
ND Institutions 92 4 5 3 104
Total Assets 5,648,948 1,377,732 3,457,599 10,277,517 20,761,796
NE Institutions 250 12 3 5 270
Total Assets 15,144,916 4,529,953 2,329,322 23,602,218 45,606,409
T Institutions 16 9 3 3 31
Financial Management and Reporting C:\Documents and Settings\LRicherson\Local Settings\Temporary Internet Files\OLK3\FDICBKSize5-4-04.xls
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FDIC - Division of Supervision and Consumer Protection
FDIC Insured Institutions as of 12/31/2003

By Asset Category and State

Nt

Total Assets 2,082,727 3,043,066 1,987,670 22,578,405 29,691,868
NJ Institutions 71 30 16 29 146
Total Assets 8,985,897 11,357,351 11,017,889 120,809,313 152,170,450
NM Institutions 46 8 1 5 60
Total Assets 4,768,664 2,988,188 791,758 11,981,436 20,530,046
NV Institutions 21 5 3 8 37
Total Assets 2,458,544 1,860,664 2,559,950 52,326,452 59,205,610
NY Institutions 92 43 25 46 218
Total Assets 10,278,076 14,728,613 17,653,218 1,690,955,740 1,733,615,647
OH Institutions 222 38 18 26 304
Total Assets 20,510,322 13,023,430 12,655,853 602,002,909 648,192,514
oK Institutions 250 15 6 7 278
Total Assets 18,306,178 4,756,970 4,264,170 29,455,690 56,783,008
OR Institutions 24 6 4 4 38
Total Assets 2,346,489 1,939,056 2,415,237 14,694,566 21,395,348
PA Institutions 137 62 37 34 270
Total Assets 14,925,714 21,734,860 24,394,054 236,014,368 297,068,996
PR Institutions 1 10 11
Total Assets 576,236 77,563,782 78,140,018
RI Institutions 7 1 2 5 15
Total Assets 554,764 282,755 1,670,065 213,974,164 216,481,748
sc Institutions 75 11 4 7 97
Total Assets 8,329,046 3,409,271 2,658,699 26,313,884 40,710,900
sb Institutions 75 8 7 4 94
Total Assets 4,555,215 3,165,225 5,462,867 72,237,655 85,420,962
™ Institutions 158 33 10 7 208
Total Assets 16,169,614 11,873,556 7,056,733 83,520,070 118,619,973
™ Institutions 588 a7 32 30 697
Total Assets 48,854,763 15,883,518 22,410,821 113,039,714 200,188,816
uT Institutions 39 9 7 9 64
Total Assets 2,861,708 3,358,644 4,058,055 140,623,319 150,901,726
VA Institutions 72 41 16 12 141
Total Assets 8,757,769 13,416,301 11,695,379 147,723,761 181,593,210
Vi Institutions 2 2
Total Assets 146,436 146,436
VT Institutions 12 5 1 1 19
Total Assets 1,723,532 1,773,450 972,664 2,983,589 7,453,235
WA Institutions 58 13 18 11 100
Total Assets 5,356,093 4,584,373 11,939,254 56,517,331 78,397,051
Wi Institutions 252 36 11 12 311
Total Assets 24,142,941 12,617,484 7,309,198 65,339,810 109,409,433
WV Institutions 62 9 3 74
Total Assets 6,540,484 3,147,299 9,291,217 18,979,000
Institutions 42 3 1 46
Total Assets 4,031,679 967,535 562,234 5,561,448

Total Institutions 6,946 1,131 524 581 9,197
Total Total Assets 630,211,351 394,684,693 362,057,894 7,690,571,218 9,077,525,156
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April 2, 2004

Chief Counsel’'s Office
Office of Thrift Supervision
1700 G Street, NW
Washington, DC 20552

Attention: No. 2004-04
Dear Sirs:

Members of the National Association of Affordable Housing Lenders
(NAAHL) appreciate the opportunity to comment on the proposed
changes to the Community Reinvestment Act (CRA) rules.

NAAHL represents America’s leaders in moving private capital to
those in need. Our nearly 200 member organizations include 71
insured depository institutions, 50 non-profit providers, GSEs,
insurance companies, pension funds, foundations and others
committed to increasing private capital lending and investing in low-
and moderate-income communities.

We are very concerned that the proposals contained in the joint
interagency Notice of Proposed Rulemaking (NPR) regarding the
Community Reinvestment Act could turn back the clock on efforts to
meet the credit needs of our communities. This will summarize our
major concerns.

THE NPR FAILS TO ADDRESS LEGITIMATE PROBLEMS

Nine years have elapsed and a century has turned since the current
rules were written. And what we have learned is that these
regulations pressure institutions to do what is right for the call report,
and actually discourage them from tackling the toughest credit
needs of their communities. We learned that the existing
regulations discount the importance of doing the really hard stuff,
like the multi-layered, subsidized, affordable rental housing deals
and the redevelopment of distressed neighborhoods. We learned
that the regulations force institutions to twist straightforward loans in
low- and moderate-income neighborhoods into “investments” to
meet an arbitrary benchmark test set by examiners. We learned
that, in some communities, there are very limited opportunities for
sustainable business investments, and finding the eligible “needle in
the haystack investment” forces lenders to use resources
unproductively.




The tremendous importance of what we learned over the past
decade confirms the regulators’ wisdom in calling for a thorough
review of the regulations in 2002. Nonetheless, after this extensive
review process and the proposed Notice’s thoughtful discussion of
the many issues NAAHL and others raised about the economic
distortions associated with the current lending and investment test
regulations, the Notice for the most part fails to address the
problems.

We do not agree with the stated view of the Notice that the problem
is solely one of “implementation”. Rather, we believe that the rules
are the problem, effectively discouraging institutions and their
community partners from using limited resources to meet the
greatest needs. And given that the agencies have spent the past 2
to 3 years reviewing concerns with the current regulations before
agreeing to this very limited proposal, the prospect for “future
guidance” that helps restore some balance seems very dim indeed.

THE NPR PROVIDES THE WRONG SOLUTION TO THE
PRACTICAL PROBLEMS WITH THE REGULATION

Rather than put forward the optional “Community Development
Test” NAAHL proposed to address the real-world shortcomings in
the 1995 regulations, or make any constructive effort to support the
complicated, multi-layered, multi-subsidy housing and community
and economic development projects most needed in low- and
moderate-income communities, the Notice merely responds to one
subset of the investment test problem — “comments that smaller
institutions at times have difficulty competing for investments” — by
simply relieving more than 1,200 institutions from investing, as well
as from detailed reporting on loans and services.

At the FDIC meeting on the Notice, agency staff reported that this
change was being made without any analysis of the impacts of such
a change on affected communities.

We urge that the agencies make some effort to strengthen the
community and qualitative focus of the current regulations for all
institutions, in the spirit of the mandated review of how the
regulations have worked over nearly a decade. Just doubling the
threshold for compliance, without understanding all of the
ramifications of that decision, is the wrong solution.

THE NPR APPEARS A RETREAT FROM EXISTING, STRONGER
STANDARDS AGAINST PREDATORY LENDING




Despite strong language in the Preamble about the regulators’
intention to examine “all credible evidence” that an institution might
be involved in abusive lending practices, that broader standard is
very unclear throughout the rest of the proposals. Some even
interpret the proposals as providing a new “safe harbor” for abusive
practices other than asset based lending. If the agencies’ intent was
to clarify the kind of “credible evidence” that could impair an
institution’s overall CRA rating, the Notice should be revised to
make that clear.

We urge you to reconsider the significance of what you proposed to
do, as well as the importance of what you did not do. As always, we
are happy to meet with you to discuss our concerns, and look
forward to working with you to address legitimate, practical problems
with the CRA regulations, to further our mutual goal of meeting
communities’ credit needs.

Sincerely,

Judith A. Kennedy
President



April 5, 2002

John D. Hawke, Jr.

Comptroller of the Currency

Office of the Comptroller of the Currency
Independence Square

250 E Street, SW

Washington, DC 20219-0001

Dear Jerry,

This responds to your challenge to NAAHL to develop a proposal for updating
the CRA regulation. By way of background, the 3 principles underlying
NAAHL’s approach to CRA and Community Development and informing this
proposal are:

Sustainability: No loan or investment should be made which is not viable in its
own right — meaning that it can achieve its developmental purpose over time
without continued sustaining financial intervention. However, a comprehensive
community development (CD) strategy will include grants and other types of
financial assistance to low- and moderate-income (LMI) individuals and
organizations.

Flexibility: The key to what is allowable and creditworthy under CRA should be
“what works”, i.e., what loans, investments, and services contribute to
improvement in the lives of LMI individuals.

Responsiveness to community/market needs: Banks should be able to create,
change, and modify their CRA oriented programs to reflect changed conditions in
their markets and communities. Examiners should recognize such changes in
community and market conditions and reward CRA programs that work.

The Community Development Oriented Plan:

As an option (not dissimilar to the choice available with the “Strategic Plan”), a
bank could choose as an alternative to the standard Lending, Investment, and
Service Tests, to be assessed under two new tests which differentiate between the
community reinvestment responsibility to provide financial services to the
institution’s assessment community on the one hand, and the narrower but
pressing need to assist LMI individuals and/or revitalize the communities within
which they live or work. These alternative tests would be:

N:NAAG:\108th Congress\FINANCIAL INSTITUTIONS 108th\HEARINGS 108th\05-12-2004
Small Bank Hearing\CRA ANPR CD Proposall.doc



e Retail Banking Test — consisting of mortgage loans, small business
loans, consumer loans (optional), and retail banking services. This
would be similar in scope to the existing small bank test.

e Community Development Test — consisting of community
development lending, community development investments, and
community development services.

The Retail Banking Test will measure the institution’s success in meeting the
credit and financial service needs of its assessment area. These activities
(whether lending or services) will be included in the Retail Banking Test as a
component of the institution’s assessment area activity and to ascertain the
institution’s distribution of these activities within the assessment community.

The Community Development Test -- Definition and Purpose:

Community Development encompasses those activities of a financial nature or
otherwise, which have the effect of improving the life condition of LMI
individuals, or of stabilizing and revitalizing the communities in which they live
or work. In order to receive community development credit for CRA purposes, a
project need not have community development as its “primary purpose”, so long
as a significant consequence of the project or activity benefits LMI individuals or
communities. For example, all of a mixed-income development transaction where
the market-rate units enable affordable units should count (not just the affordable
portion) because the transaction meets the community’s need for LMI housing.
Another example is a city-sponsored project in a community, which is not LMI,
where the institution finances or supports downtown revitalization or rehabbing of
an older shopping center where LMI individuals are likely to find employment.

In addition, it should not be required that an activity be explicitly “financial” if it
works to the benefit of LMI individuals or communities.

The Community Development Test will include, but not be limited to, activities
such as the following:

Funding of CDFIs and other community development intermediaries;
Funding community development venture capital funds;
Loans/investments/grants in projects or to organizations which provide
housing affordable to LMI individuals, or to LMI communities;
Loans/investments/grants in projects or to organizations which provide jobs,
supportive services, or other relevant benefits to LMI individuals or LMI
communities;

Facilitating the creation of affordable housing through the use of low income
tax credits;

Purchase of mortgage-backed-securities backed by loans to LMI individuals;



Participation in government sponsored programs, such as the SBA, with
evaluation based on the LMI definition that the specific government entity
uses;

Grants to organizations engaged in community development activities;
Providing financial education and banking services tailored to the needs of the
unbanked;

Equity investments in organizations, small businesses, or other projects for the
purpose of community development;

The initiative shown by the institution in developing unique/special LMI
targeted lending programs; and

Related activities such as:

e Providing standby letters of credit or other credit enhancements
supporting community development projects (to be included and
itemized in the CRA Loan Disclosure);

e Applications to the Federal Home Loan Bank for support of
community development projects, the contingent liability taken on
with such projects, and employee time spent in administering and
monitoring these activities;

e Employee time devoted to a large variety of community development
activities, such as construction of homes through the auspices of
organizations such as Habitat for Humanity;

e Bank officers and other employees participating in community
development organizations, even if they include non-financial
activities.

When examining an institution’s community development program, the Examiner
would look to the totality of the bank’s community development activity,
recognizing that the balance among community development lending,
investments, services and other related activities may vary substantially from
bank to bank and community to community so long as the total impact of the
bank’s community development outreach is consistent with its performance
context and institutional expertise, and meets a reasonable standard related to
community needs.

If an institution were to choose this alternative plan for satisfying its community
reinvestment responsibility the weighting for each test would be agreed upon
prior to the examination, with the weighting for the Community Development
Test to be no lower than 25% and no higher than 50% of the total. In keeping
with the overriding consideration of flexibility in the direction each institution
takes in meeting its community development responsibilities and the flexibility
Examiners have to evaluate the totality of an institution’s program without rigid
adherence to hard and fast allocations, we believe that weighting should be
determined within the context of the individual institution’s business strategy and
the needs of its community. As an example, an institution which does not offer a



particular product line would be evaluated with weightings based on the products
it does offer.

HDMA\, Small Business, and (Optional) Consumer Loans:

HMDA and Small Business loans will continue to be reported as they currently
are, and considered in the retail banking test. Standby letters of credit or other
credit enhancements supporting community development projects will be reported
and included under the Community Development Test, as noted above. There
will be no double counting of loans, investments, or services. For examination
purposes, all activities will be categorized as falling under the Retail Banking Test
or the Community Development Test.

Determination of Which Test to be Examined under:

At the time when the Regulator notifies a bank of an upcoming CRA
Examination, but no more than 12 months prior to an exam, the bank will inform
the Regulator of its wish to be examined under the standard Lending, Investment,
and Service tests, or its preference to be examined under the Retail Banking and
Community Development tests. This flexibility allows that even though a bank
might normally be expected to opt for and develop its CRA plans for one or the
other of the alternate examination processes, changing bank circumstances and
community/market conditions may prompt the bank to change its program in such
a way as to make the alternative testing standard appropriate.

Thank you for the opportunity to suggest this approach. We would look forward
to continuing our dialogue on these important matters.

Sincerely,

Judy Kennedy
President



October 19, 2001

Ms. Jennifer Johnson

Secretary, Board of Governors of

The Federal Reserve System

20" Street and Constitution Avenue, NW
Washington, DC 20551

Re: Docket No. R-1112 — Advance Notice of Proposed Rulemaking
Regarding the Community Reinvestment Act Regulation

Dear Ms. Johnson:

The National Association of Affordable Housing Lenders (NAAHL)
represents more than 200 organizations, including more than 85 insured
depository institutions, and 800 individual community investment
practitioners who are committed to increasing the flow of private capital into
low- and moderate-income communities. As you know from our ongoing
dialogue with all of the bank regulators, our experience suggests the
importance of several mid-course corrections to the rule, both to ensure the
sustainability of this business, and encourage meaningful community
investment in this new millennium. Our thoughts on the specific issues are as
follows.

Large Retail Institutions: Lending, Investment, and Service Tests

Do the regulations strike the appropriate balance between quantitative and
qualitative measures, and among lending, investments, and services? If so,
why? If not, how should the regulations be revised?

It is important to restore some balance between consideration of quantitative
and qualitative factors to ensure both that CRA business is not over-
subsidized in a non-sustainable way, and to permit the institution to do what is
right for the community rather than for the call report.

The Problem

While the 1995 regulation made great progress in bringing credibility to CRA
performance, some aspects of it have gone too far in the quantitative direction.
The emphasis on statistical information -- to provide the public with
information about the extent to which insured depository institutions make
loans and investments -- can be so great as to obscure the community needs,
performance context, and business case for some loans and investments. This



overemphasis also obscures the fact that all communities do not have the same
needs, just as all institutions do not have the same expertise. This inevitably
results in some unintended distortions. For example, a community may not
have much demand for investments or even certain types of loans, such as
mortgages for multifamily housing. Nonetheless, examiners are reluctant to
acknowledge the performance context in which institutions operate, requiring
that institutions make their “numbers”. This can result, at best, in non-
productive resources being spent finding the needle in the haystack, or at
worst, in perverse economic consequences when too many lenders are chasing
the same deal. It focuses institutions on competing where markets are well
served, when it would be more valuable for the community for institutions to
address unmet needs.

In addition, many practitioners’ experience with the investment test leads
them to question whether it should continue as a standalone test, as well as the
weight given to it. Most NAAHL members believe that mid-course
corrections are particularly important for the long-run effectiveness of CRA.
Various proposals for reform seem to reflect differences both in assessment
area needs and an institution’s market niche, as well as the proliferation of
some hyper-competitive market areas, along with the extent to which an
institution’s examiners appreciate the performance context.

It is clear that the quantitative emphasis, combined with low or no demand for
viable investments in some communities, results in pricing distortions and
unsustainable business in some markets. In addition, where there is high
demand for loans but little or no need for investments in an assessment area,
the pressure to find “investments” causes non-productive bank resources to be
spent twisting a straightforward business opportunity like a loan into a
qualifying “investment”. Finally, many investments, such as in small tax
credit deals, are largely illiquid, yet regulators are reluctant to continue to give
CRA credit for the period in which the bank’s capital is tied up in these deals.

It is understandable that examiners find it difficult to evaluate activities that
are not easily measurable. Initiatives that are truly innovative or complex are
very resource-intensive, and because they often address the most acute needs
in a community, generate low numbers. Nonetheless, careful, qualitative
assessment of these initiatives, such as lending on tribal lands or stimulating
new commerce in Appalachia, is critical to encouraging institutions to address
the greatest needs.



Recommendations

To address the imbalance between quantitative and qualitative factors in
assessing CRA performance, we have several suggestions. First, both non-
profit organizations and insured depository institutions suggest that all of the
qualitative aspects of CRA performance be reorganized into a single, separate
community development test. This new test would incorporate all community
development lending, community development investments, and community
development services.

Such a regrouping should not only provide a better balance, but also afford
more flexibility to institutions to design CRA programs that match community
needs with their business strategies. It should be simpler to analyze an
institution’s community development activity as a whole. Most important, it
should make it easier for an institution to make the greatest effort where the
greatest need exists, without a requirement to meet artificial ratios, twist loans
into “investments”, or make “investments” that are written off as grants.

The purpose of the combined test would be to follow the format of the
wholesale/limited purpose Community Development Test, whereby an
institution can choose to focus on one or more of the three components. This
type of flexibility will allow an institution to target its resources to areas of
need based on their local communities and synergies with the institution’s
areas of expertise and operational infrastructure.

Second, greater emphasis must be given to the Performance Context in
evaluating banks’ performance. All communities do not have the same needs,
and all institutions do not have the same business strategies. Examiners must
consider unique community needs as well as how well markets are being
served and legitimate barriers to real needs.

Third, our members also are concerned about consistent application of the
rules across all regulators and all geographic areas. Inconsistent interpretation
and application of the rules has been a continuing problem and should be
addressed by regulators in the context of the CRA rewrite.

Does the Lending Test effectively assess an institution’s record of helping
meet the credit needs of the entire community?

Yes -- to an extent. However, as we described above, the undue emphasis on
quantitative measures compels lenders to focus on products and services that
produce the right “numbers”, rather than consider — and respond to — the
greatest needs of the community. The pressure to satisfy quantitative



measures leads to uneconomic business in more and more markets, thereby
jeopardizing the sustainability of the business. Too often, examiners tend to
equate activities that are “innovative” or “flexible” with “unprofitable”.
Based on the considerable experience practitioners now have with the 1995
rule, we believe that the rule needs to provide institutions with greater
flexibility both to respond to each community’s unique needs and to align
their CRA activities with their business expertise, rather than just play the
“numbers” game.

We also believe purchased loans should be given equal weighting to loan
originations because loan purchases are equally important in providing
liquidity, which helps to lower the cost of mortgage lending.

Does the Investment Test effectively assess an institution’s record of helping
to meet the credit needs of an entire community?

Investments can be critical to meeting the credit needs of some low- and
moderate-income (LMI) individuals and communities. Nonetheless, the
overarching measure of a lender’s performance in meeting the credit needs of
the local community should be how well the institution addresses that
community’s unique needs, and not an artificial requirement to achieve certain
volumes.

Unfortunately, the Investment Test has had many unintended results, some of
which we described above. While this test undoubtedly was intended to
increase a lender’s flexibility in addressing community needs, it has
increasingly become something of a millstone. Different communities require
a different mix of loans, services and investments to meet their unique credit
needs. This separate test and the quantitative emphasis to performance
undermine the institution’s ability to choose whether investments will help it
to meet the credit needs of a particular community.

In some communities, there are very limited opportunities for sustainable
business investments. Many so-called investments are, in fact, grants with no
expectation of a yield or principal repayment. And, in some affluent
communities, there are actually no legitimate investments that benefit low-
and moderate-income persons. As a result, “junk” investments have been
created and marketed, which provide “numbers” for institutions, often carry
high risk and very low yield but do not, in fact, address the real credit needs of
the community.

In addition, the current regulations result in little or no credit for investments
that occurred prior to the review period that are still on a bank’s books.
Institutions that are attempting to meet important credit needs with long-term,
largely illiquid or below-market-rate investments in local affordable housing
or other eligible activity should receive continued credit for such investments.



Does the Service Test effectively assess an institution’s record of helping to
meet the credit needs of its entire community?

The test has been effective, but now needs to be updated to be more flexible.
The rapid growth of alternative delivery methods, such as the internet,
telephone and mail, allow delivery of services in new and important ways. If
an institution makes effective and extensive use of these alternatives to meet
the credit needs of its community, they should be weighed heavily in the
exam. Banks should be given credit for all they are doing to serve a
community beyond just specific branches — for example, establishing a
presence in a community facility, maintaining a mortgage lending office, or
providing ATMs.

Similarly, the “finance related” tie in the current regulations is too restrictive.
Bank employees volunteering with community-based organizations should not
be restricted to finance, investment or other finance-related functions for an
institution to receive CRA benefit. Institutions should receive CRA credit for
all volunteer activities related to community building and development, such
as helping to build a home in Habitat for Humanity projects, which contribute
to building sustainable communities.

Are the definitions of Community Development appropriate?

Today, community development is a dynamic and innovative business, but the
current rules discourage an innovative response to a community’s credit
needs. The definitions should be expanded to allow more flexibility in
responding to a community’s needs. The application of the “primary purpose
concept is too restrictive. We recommend that, going forward, consideration
of community development include, but not be limited to, activities such as
the following:
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e |oans to LMI individuals or communities;

e loans or investments in projects that provide housing, jobs or other
benefits to LMI individuals or communities;

e provision of financial services to LMI individuals or communities;

e grants to organizations that engage in community development
activities;

e equity investments in organizations or projects for the purpose of
community development;

e related activities, such as letters of credit or other credit enhancements
supporting community development projects or applications to the
Federal Home Loan Bank for supporting community development
projects.



Activities that enable community development also should count as qualified
investments. For example, all of an investment in a mixed-income
development where the market rate units enable affordable units should count
(not just the portion which is affordable) because the investment meets the
community’s need for credit to integrate LMI households.

In addition, we support the need for a simplified method of determining
whether a multifamily project is “affordable housing for LMI individuals”,
thereby meeting the definition of “community development”. One method we
support was recommended in Fannie Mae’s 1999 comment letter to the FFIEC
(see the attached copy).

Small Institutions
Do the provisions relating to asset size and holding company affiliation
provide a reasonable and sufficient standard?

These provisions would provide a reasonable and sufficient standard if they
followed the asset size of the bank, as opposed to the current practice of
following the holding company’s asset size.

Limited Purpose and Wholesale Institutions: The Community
Development Test

Are the definitions of “wholesale” and “limited purpose” institutions
appropriate? If so, why? If not, how should the regulations be revised?

The definition of limited-purpose bank should be expanded to include retail
banks that have no branches or that have branches that are incidental to the
primary business strategy of the bank. We support expanding the availability
of the Community Development Test, allowing a large retail institution to
choose the option that best addresses the community’s needs and the
institution’s strengths.

Performance Context

Are the provisions of the performance context effective in appropriately
shaping the quantitative and qualitative evaluation of an institution’s record
of helping to meet the credit needs of its entire community?

The Performance Context should be an important element of the CRA
evaluation but, in many instances, it has been extremely difficult to persuade
examiners to acknowledge the specific, external environment in which each
bank operates. Even in extremely high-cost areas, like New York City, or
credit surplus areas, like Wilmington, examiners often seem unable or
unwilling to acknowledge the operating environment.

We recommend that the regulators reinforce the critical importance of this
necessary, intellectual framework with which to evaluate institutions.



Examiners should receive needed training and resources to enhance their
expertise in this work. To the extent possible, regulators should pool
resources and data to provide all examiners across all agencies with readily
accessible information. The examiners should share with their regulated
institutions their assessment of the external environment, and the institution
should have the opportunity to review and comment in a productive dialogue
with its examiners.

Assessment Areas

Do the provisions on assessment areas, which are tied to geographies
surrounding physical deposit-gathering facilities, provide a reasonable
and sufficient standard for designating the communities within which the
activities will be evaluated during the examination?

If a bank is adequately meeting the credit needs of its assessment area, then all
qualified lending, investing and services outside its assessment area should be
given favorable consideration. This important flexibility should help
communities with unmet needs, and reduce economic distortions in hyper-
competitive markets.

Data Collection

Are the data collection and reporting and public file requirements effective
and efficient approaches for assessing an institution’s CRA performance
while minimizing burden?

Collecting the required data, making sure that it is accurate, and maintaining
the public file is an increasingly burdensome and expensive undertaking. As
more and more institutions operate in many states, and with the recent
addition of disclosures mandated by the Sunshine regulations, a tremendous
amount of labor and paper goes into this work. The cost/benefit relationship
of these requirements should be re-evaluated. It is also important to note that
every change in data collection requirements necessitates substantial systems
changes and costs at every institution, and further reduces the ability to track
trends in lending over time. We suggest that it should be an accepted
principle that such changes should only result from a major need in
furtherance of CRA.

In this new millennium of technological communications and multi-state
financial institutions, the current rules requiring multiple public files now kill
way too many trees for little or no benefit. Very few people go into branches
and ask for CRA file information. Each institution should provide one paper
set of data only, and each branch office should be required to have written
contact information to respond to inquiries that tells people the various ways
to access all of the institution’s information.



Finally, race and ethnic data should not be included in the CRA exam. Fair
lending is about fair treatment of protected groups, including racial and ethnic
minorities, many of whom are not of low- or moderate-incomes.

We appreciate all of the effort the agencies have made to eliminate unintended
barriers to meeting the credit needs of low- and moderate-income persons and
communities. We hope that you will take this opportunity to make corrections
to the 1995 rule to further increase the flow of private capital and strengthen
institutions’ ability to meet these credit needs in the new millennium, and we
look forward to working with you on these goals.

Sincerely,

Judith A. Kennedy
President
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